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QUESTION PRESENTED 


Is the right to enquire of a police officer whether 
an accused under interrogation had requested a lawyer, 


limited to those instances in which the Government offers 


in evidence a statement given by the witness while in 


custody? 
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JURISDICTION 

The appellant was convicted June 15, 1967 of a 
violation of Title 22, District of Columbia Code 2901 
(robbery). On June 30, 1967, he was sentenced to two 
to eight years imprisonment. Notice of Appeal was timely 
filed. The District Court had jurisdiction under the 
provisions of Title 11, District of Columbia Code 306. 
Jurisdiction of this Court is conferred by Title 28 


United States Code 1291. 


STATEMENT OF THE CASE 


In the early morning hours of October 27, 1966, 


two armed men entered McDonald's Drive-In Restaurant, 


1164 Bladensburg Road, N.E., and at gun-point robbed 


the employees of $824.00 in cash. Tr. 11,13,20. One 


-l- 


of the persons in the restaurant was Edward Leadbetter, 


a private police guard. 

About 2 A.M. on October 28, 1966, Leadbetter a 
the appellant in the Hickory Hut, 17th and Benning Road, 
N.E. and recognized him as one of the robbers of McDonald's 
and he called police who arrested the appellant. Tr. 21-23, 
25, 26. : 

Roscoe Colman, Jr., an employee of McDonald's identified 
the appellant in Court as one of the robbers and further 
testified that prior to the trial he had identified the 
appellant at a line-up at the Ninth Precinct on the night 
after the hold-up. Tr. 11-14. | 

Leadbetter testified that after the arrest he first 
saw the appellant at the Ninth Precinct where “they were 
questioning him concerning the robbery". Tr. 27-28. 

Private Robert Murray, the arresting officer, | 
testified that he arrested appellant. Tr. 33. Upon cross- 
examination, he stated that after the arrest he assisted 
Officer Sorcon in his work with the appellant. Tr. 36. 

The following then occurred: 


Q. (By defense counsel) "That's what I want 
to know, what was actually done?" 


* * * * 


The Court: "You want to waive conversation? 
That's what you are getting...." 


Miss Young: "What I am trying to get is 
find if he asked for a lawyer." 


The Court: "I know but the Government isn't 
using his statement so it's 
immaterial." Tr. 36 


* * * * 


Miss Young: "I want to know if he said he 
asked for a lawyer." 


The Court: "As long as they aren't using the 


statement it's immaterial; you 
don't need it." Tr. 37 


* * * * 


There is nothing in the record to show that appellant 


was advised of his right to counsel prior to being interrogated 


and prior to being placed ‘in the line-up. There is nothing 


in the record to show an intelligent waiver of that right by 


the appellant. 


STATUTE AND CONSTITUTIONAL PROVISION INVOLVED 


"Tn' all criminal prosecutions, the accused 
shall enjoy the right ***** to have the 
assistance of counsel for his defense." 
Sixth Amendment Constitution of the United 
States. 


* * * * 


“Whoever by force or violence,**** or by 
putting in fear, shall take from the person 
*xk*k*kof another****anything of value, is 
guilty of robbery****." Title 22, District 
of Columbia Code, Sec. 2901. 


STATEMENT OF POINTS 


1. The trial court should have permitted defense 


counsel to cross-examine the Witness, Officer Murray, to 
establish whether the appellant had requested counsel while 


in the custody of police. 


SU. OF GUMENT 

1. An accused is entitled to counsel at all stages 
of prosecution and the right to counsel is not limited to 
those cases in which the accused has given statements to 
police. 

ARGUMENT 
mi t! Let 
ti officer on the subject 


of th e t_for unsel_ the court 


precluded an inquiry which might have vitiated the 
entire proceeding. 


The appellant was under arrest and before being inter- 
rogated by police he was entitled to counsel under Miranda v. 
Arizona, 384 U.S. 436. 

Whether he asked for counsel while in custody and 
before interrogation was highly relevant to establish any 
initial taint in the prosecution. 

The right to counsel at a police interrogation of a 
suspect is not contingent upon whether the prosecution uses 
any statement obtained as a result of the interrogation, 


as the ruling of the District Court seems to suggest. Tr. 37. 


Since Powell v, Alabama, 287 U.S. 45, the Courts 


have carefully scrutinized any pretrial interrogation or 


confrontation of the accused by police to determine whether 


the presence of counsel is necessary to preserve the rights 
of the accused.;, 

The right covers preparation before trial. Chandler v. 
Fretag, 348 U.S. 3; Hawk v, Olson, 326 U.S. 271, for other- 
wise opportunity to defend, the basic essentials of a fair 
hearing are largely futile aids to a defense. 

And the right to counsel exists where, as here, the 
accused was subject to interrogation prior to being arraigned. 
Escobelo v, Illinois, 378 U.S. 478. 

In unduly limiting cross-examination of the arresting 
officer the District Court precluded a determination whether 
the appellant had been denied his right to counsel at a 


critical stage of the prosecution. 


CONCLUSION 

Appellant prays that the judgment be vacated and a 
new trial granted, or 

That the Court grant such relief as it may deem 
appropriate. r 

T3 4 4 

Daniel B. Maher 
(Appointed by this Court) 
1001 Connecticut Avenue,N.W. 
Washington, D.C. 


Attorney for Appellant. 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is presented; 


When the record clearly reflects that defense counsel attempted to 
elicit in cross-examination of the arresting officer only whether appellant 
asked for a lawyer while being booked, without wanting to open the door as to 
any other statements that might have been made by appellant, can the trial 


court now be said to have committed error in precluding such question and 


answer, since (A) the Government had no intention of using, and in fact did 


not use, any statement given by appellant, and (B) defense counsel chose to 


avoid such line of examination and preserved no objection for the record? 


Summary of Argument------9---3--- nnn enn nn nnn nnn n nn nnn nnn e nnn n-ne a 
Argument; 
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COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a one-count inéi.ctment with the crime of 


robbery. (Violation of 22 D.C. Code § 2901.) Trial began on Monday, June 


12, 1967, and on Wednesday, June 14, 1967, the jury returned a verdict of 
guilty. On Friday, June 30, 1967, the court sentenced appellant to a term of 
not less than two nor more than eight years. 

At the outset we note that appellent's sole contention goes to a 
ruling of the triel court excluding exploration on cross-examination of 
whether appellant demanded counsel at the police station. Since no state~ 
ments by appellant were to be used by the Govermment, the question was held 


irrelevant. 
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THE CRIME 
Roscoe Coleman, Jr. was the Assistant Manager of the "Mc Donald's" 


store located at 1164 Bladensburg Road, Northeast, on the date of the offense, 
1 i 


October 27, 1966. In the early morning hours of that date the store had 
just been closed and he was counting the night's receipts, while two other 
employees were cleaning up in the rear of the store. At the time a special 
police officer, Edward Leadbetter, was coming from the front of the pbuilding. 
The two employees who were cleaning up in the rear came into the office area 
of Mr. Coleman, followed by appellant and another man. Appellant was carrying 
a pistol, and the other man a shotgun. Mr. Leadbetter had arrived in the same 
area by this time. (fr. 11-13, 15-16, 1819, 22-23, 27-28.) 

Appellant appeared to be the leader of the two, since he did all the 
talking. ‘The employees were told to lay down on the floor, and Mr. Coleman 
heard appellant say "You know what I want", whereupon Coleman put the money, 
which totaled about $824.00, into red canvas bags and a paper bag. During 
this time, all the employees were made to remove their trousers. Appellant 
also removed Mr. Leadbetter's pistol from its holster, and finding it to be 
a toy, made the comment "Damn toy". Taking the money, and all of the removea 
trousers, the assailants left. The pants were recovered outside. ‘Leadbetter 


thereafter called the police. (fr. 13-16, 19-25, 27-28.) 


1/ "Mc Donald's" was, and is, the trade name of Gee & Gee Food Corporation, 
as noted in a stipulation read to the jury (Tr. 10). 
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THE ARREST 

Approximately 2+ hours later, Leadbetter had occasion to be in the 
"Hickory Hut", at the corner of 17th Street and Benning Road, Northeast, 
which, as the "Me Donald's" on Bladensburg Road, is located in #9 precinct. 
He observed appellant seated at the counter, and after waiting a few minutes 
to be sure of his identification, went outside and called the police. When 
they arrived, he told them what had happened on the previous morning, and 
pointed appellant out as one of the robbers. Officer Robert Murray thereupon 
went into the restaurant and asked appellant to accompany him outside. Having 
peen asked for identification after getting outside, appellant attempted to 


run but stopped when one of the officers shouted something about shooting. 


Appellant was placed under arrest and taken to the precinct. (fr. 25-26, 30- 
35.) 


THE TRIAL 

Officer Murray testified very briefly about the arrest. On cross- 
examination, defense counsel attempted to elicit statements from the officer 
as to what had transpired while appellant was being processed at the precinct. 
Objection being made, counsel went to the bench where it was noted by the 
prosecutor that he had explicitly admonished the witness not to go into any 
conversation had with defendant at the precinct. Defense counsel indicated 
that she was attempting to ascertain whether appellant had asked for a lawyer 
at the precinct, but the court ruled that such was immterial since the 


Govermment had not attempted to use any statement given by appellant during 


-}- 
this period. Defense counsel made no effort to establish materiality, dropped 
the matter, and failed to preserve an objection for the record. (tr. 29-38. ) 
The defense was alibi. Appellant and his wife both testified that 
they were estranged at the time of the robbery, but that on the very morning 
of the robbery, they had gone together to a motel, checking in sometime after 
midnight, with appellant leaving a number of hours later. The testimony as 
to just when appellant left the motel on the morning of the robbery in somewhat 
murky, the time ranging from around 5:00 a.m. to around 7:30 a.m. (fr. Tt a 
qhe defense called two other witnesses, Calvin Kidd and Francis 
Warren. Kidd indicated that he had been on duty at the desk of the motel on 
the morning of the robbery, but that he had not arrived until between 4215 


and 4:30 a.m., after a telephone call from Warren. He deduced that appellant 


was present at the motel on that morning because he had a message to! wake him, 


yhich he claimed he did at around 7:15 a.m. (‘r. 56-59.) However, he was 
unable to produce any record or notation either as to the fact of appellant's 
having stayed at the motel on the morning in question, or to corroborate his 
testimony about having been left a message to awaken him (Tr. 61.) 

Warren stated that he had been on duty when appellant arrived with 
his wife. He brought with him a slip of paper purporting to be appellant's 
“check-in ticket". However, he testified that this was not the oe type 
of slip used at the motel, as they had just run out of the regular ones. The 
information contained on the slip allegedly sara that appellant had been a 


guest at the motel on the morning in question. He also stated that appellant 


2/ The witness' description of the writing on the slip is at Tr. 66. 
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wore a moustache on the three or four times he had seen him. (Tr. 63-66, 63.9 


SUMMARY OF ARGUMENT 

Appellant's contention that it was error for the trial court to 
refuse to allow defense counsel to elicit from the arresting officer whether 
appellant had asked for counsel while at the precinct has no basis in law. 
The Government did not bring out any statements made by appellant while at 
the precinct, or offer any evidence which might now be said to have 6th Amend- 
ment infirmities. The question itself came at a point in the trial after two 
Government witnesses had already testified as to the details of the crime, 
and as to extrajudicial and courtroom identifications of appellant. No attempt 
was earlier mde to preserve any issue for review which had relevance to a 


demand for counsel, particularly as to an issue of fact for the jury. 


3/ The two Government identification witnesses stated unequivocally that 
appellant had no moustache at the time of the commission of the robbery, (fr. 
21, 28) and the arresting officer remembered him as having been "clean shaven” 
at the time of the arrest, one day later (Tr. 37.) In addition, the prose- 
cutor noted that he hadianother identification witness available, but did not 
propose to use him as he felt his testimony would be "superfluous" (Tr. 38). 
Defense counsel did not call this witness. 
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ARGUMENT 
Whether appellant asked for counsel at the 


precinct is immterial since none of his 
statements, if any were given, were used 


against him at trial. 
Appellee argues that an accused is entitled to counsel ao all stages 
of the prosecution, citing, inter alia, Miranda v. Arizona, 384 U.S, 436 (1966). 
However, Miranda, explicitly concerns itself with the Fifth Amendment right of 
an accused against self-incrimination, and condemms the use by prosecution of 
confessions or admissions procured from accused individuals in certain pro- 


scribed situations. Since there unquestionably was no admission into evidence 


in the instant case of any such illegally obtained confession, whether or not 


he had counsel or asked for counsel at the precinct stage is academic under 


Miranda. Indeed, there is Be in the record to indicate that appellant did 


not have counsel at the precinct. 


a | 
4/ In view of the fact that two witnesses earlier testified to extrajudicial 


identifications without objection, it is not possible now to corsider matters 


possibly relating to due process. 


-T- 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judgnent of the 


District Court should be affirmed. 


/s/DAVID G._BRESS 


DAVID G. BRESS, 
United States Attorney 


Assistant United States Attorney 


[s {SEYMOUR GLANZER 
SEYMOUR GLANZER, 


Assistant United States Attorney 


[/s/JOHN JAMES McKENNA 


JOHN JAMES McKENNA, 
Assistant United States Attorney 
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